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UNFAIR DISMISSAL DISPUTES
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“

“If a person resigns, an employer does not have to confirm such. Good practice for 

exit clearly would be an immediate acceptance of the resignation. All that would be 

left therefore would be BCEA or contractual notice. Allocate a process internally to 

deal with this.

WITHDRAWAL OF RESIGNATION

MAZIBUKO / ASSOCIATION OF MINEWORKERS AND CONSTRUCTION UNION - (2018) 27 CCMA 6.13.7

• Employee submitted letter of resignation. 

• The general security requested the employee to withdraw

• Employer contended it had accepted resignation. 

• Employee claimed unfair dismissal. 

• The employer maintained that his services had terminated as a result of his resignation.

• Employee continued to work after notice period and allocated work for a later date.

• Commissioner held that the conduct had restored the employment relationship.  

• The employee was awarded compensation of three months' salary.
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http://www.mylexisnexis.co.za/index.aspx?irpath=fehj/t35m/x35m/3zgye/9d7jf/66xlf


PRECAUTIONARY SUSPENSION VS PUNITIVE SUSPENSION

LONG V SOUTH AFRICAN BREWERIES (PTY) LIMITED, AND OTHERS; LONG V SOUTH AFRICAN BREWERIES 
(PTY) LTD AND OTHERS (CCT61/18) [2019] ZACC 7 - 19 FEBRUARY 2019
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• Employee charged for 3 counts of misconduct. 

• Employee found guilty of gross negligence and 
dereliction of duties and dismissed.

• Employee referred 2 disputes to the CCMA. 

• First arbitration related to unfair suspension. 

• Commissioner held that the suspension was unfair as 
he was not afforded opportunity to make 
representations.

• Employee given 2 months compensation.

• 2nd arbitration related to the employee’s dismissal. 

• The arbitrator found that the employee did not 
commit misconduct as the failures alleged did not 
fall within his responsibility. 

• Employer was directed to reinstate the employee 
with retrospective effect. 



“

“

From now on we need to amend any agreements or processes you have regulating

any form of discussions or hearing before a suspension on full pay. You may do so

without this step. Watch current collective agreements and or procedures.

PRECAUTIONARY SUSPENSION VS PUNITIVE SUSPENSION

• On review, the Labour Court held that where a suspension is precautionary, there is no requirement that an 
employee be given an opportunity to make representations. 

• For the dismissal case, the Labour Court held that the arbitrator’s finding was not one of a reasonable arbitrator. 

• The Labour Court ordered that the employee pay the employee’s costs. 

• The Labour Appeal Court refused the employee’s petition for appeal with no order as to costs. 

• The employee filed an application for leave to appeal to the Constitutional Court. 

• The Constitutional Court concluded that the Labour Court’s finding that an employer is not 
required to give an employee an opportunity to make representations prior to a precautionary 
suspension is correct. 

• Where the suspension is precautionary and not punitive, there is no requirement to afford the 
employee an opportunity to make representations.
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RESIGN OR FACE CRIMINAL CHARGES: IS THIS A FAIR OPTION?

NOKENG TSA TAEMANE LOCAL MUNICIPALITY V LOUW NO AND OTHERS (JA7/16) [2018] ZALAC 
37; [2019] 1 BLLR 35 (LAC) (17 OCTOBER 2018)

• Employee suspended for alleged financial misconduct. 

• Employee’s attorney indicated that the employee would resign with payment of 2-3 months salary. 

• Municipality refused payment. 

• Municipality representative stated that if the employee does not resign they will pursue criminal charges. 

• Employee contended that that amounted to a basis for constructive dismissal. 

• The employee did not attend his disciplinary hearing. 

• The employee then filed an unfair dismissal claim. 

• Employee contended that the municipality had threatened him and this rendered the employment relationship 

intolerable. 

• Commissioner dismissed the employee’s claim. 

• Employee took matter on review. 

• The Labour Court held that the threat had the effect of coercing the employee into resigning. 
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RESIGN OR FACE CRIMINAL CHARGES: IS THIS A FAIR OPTION?

• The Court reviewed and set aside the arbitration award and ordered 3 months compensation. 

• On appeal, the Labour Appeal Court, the municipality argued that the employee had voluntarily resigned. 

• The LAC found that the threat of civil and criminal proceedings in relation to financial misconduct cannot 
reasonably constitute a threat rendering continued employment intolerable. 

• The LAC held that the employer was entitle to reserve the right to pursue
criminal charges. 

• The appeal therefore succeeded. 

• No order as to costs. 
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“

“

A new, more robust approach is being advocated by the Labour Appeal

Court. See the next case on how the Constitutional Court handles

inconsistency.



THE CONSTITUTIONAL CHALLENGE ON CANNABIS
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Minister of Justice and Constitutional Development & Others v Prince; National Director of Public 
Prosecutions & Others v Ruben; National Director of Public Prosecutions & Others v Action & Others [2018] 

ZACC 30 (unanimous 10 Judges)

• A practicing Rastafarian applied to the Law Society 
of the Cape of Good Hope to register his articles, 
the law society refused. 

• The law society also refused to admit him as an 
attorney. 

• The law society contended that he had two previous 
criminal convictions for possession of cannabis and 
that he openly admitted that he will continue 
smoking cannabis. 

• The law society did not believe that he could be 
classified as a fit and proper person to practice as 
an attorney. 

• He contended he was required to use cannabis as part of 
his religion and the law society’s decision adversely 
affected his advancement in society and violated his right 
to freedom of religion.

• Both these decisions were unsuccessful.

• After these judgments against Prince, it was settled that 
the use, possession and cultivation of cannabis in South 
Africa was illegal (except in the limited circumstances as 
prescribed by Drugs Act and Medicines Act). 

• However, subsequent to this, three individuals separately 
challenged the Constitutionality of certain provisions of the 
Drugs Act and Medicines Act in the High Court on the 
basis that these provisions violate the right to privacy. 



THE CONSTITUTIONAL CHALLENGE ON CANNABIS
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Minister of Justice and Constitutional Development & Others v Prince; National Director of Public 
Prosecutions & Others v Ruben; National Director of Public Prosecutions & Others v Action & Others [2018] 

ZACC 30 (unanimous 10 Judges)

• The High Court elected to consolidate the matters.

• At the High Court, the provisions of the Drugs Act 

that prohibits the use and cultivation of cannabis by 

an adult in private for personal consumption was 

declared as unconstitutional. 

• The provision in the Medicines Act that criminalises 

the use and possession of cannabis by an adult in 

private for personal consumption was also declared 

as unconstitutional. 

• The High Court found that the legislative provisions 

unjustifiably limited the right to privacy.

• The unconstitutionality applied only to the extent that the 

provisions prohibit the use, possession or cultivation of 

cannabis by an adult person in private for personal 

consumption in a private dwelling.

• The order of the High Court was then referred to the 

Constitutional Court for confirmation

• In a unanimous judgment, the Constitutional Court agreed 

with the order of the High Court. However, they removed 

the High Court’s limitation that the use, possession or 

cultivation of cannabis is restricted to one’s “home” or 

“private dwelling”.

• The Court held that the right to privacy extends beyond 

the boundaries of the home. The requirement that use, 

possession or cultivation must be private remains.



THE CONSTITUTIONAL CHALLENGE ON CANNABIS
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Minister of Justice and Constitutional Development & Others v Prince; National Director of Public 
Prosecutions & Others v Ruben; National Director of Public Prosecutions & Others v Action & Others [2018] 

ZACC 30 (unanimous 10 Judges)

• The Court found that the criminalisation of cannabis was characterised by racism and that many indigenous South 

Africans used cannabis. 

• The Court also found that the alleged harm of cannabis was not as severe as historically argued. It also makes little 

sense to allow the use and possession of alcohol and tobacco and criminalise cannabis.

• The Court has called upon the legislature to effect certain changes to the Drugs Act and Medicines Act to align the 

legislation with the outcome of the Cannabis judgment.

“up in smoke”
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CANNABIS CONTEXT

Scenario VoluntaryMandatory

MANAGEMENT AND BUSINESS INFORMATION

Pre-employment testing 

(employees in listed 

positions)

Reasonable suspicion 

of impairment 

(all employees)

Incident and/ or 

accident and/ or event 

(all employees)

Self-disclosure support Campaigns and awareness

FAIR TESTING AND RELATED PRACTICES AND PROTOCOLS

Tests +

Tests 

Investigate comprehensively and apply schedule 8 of the LRA

Misconduct Incapacity

Outcome: sanction short of dismissalDismissal

No further action

Mitigating considerations 

Remedial action

MonitorMonitor



DISCRIMINATION AND EQUALITY DISPUTES
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EMPLOYEES MUST PROVE BASIS FOR DISCRIMINATION TO 
SUCCEED

AFRICAN MEAT INDUSTRY & ALLIED TRADE UNION/PREMIER FMCG (PTY) LTD – (2019) 28 CCMA 6.12.2 
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“

“

Most of the cases are being lost by employees. The time will come where 

employees and representatives will position their cases differently presenting 

problems for employers.

• Employees on same grade claimed that hourly rates were different. 

• Employees referred a discrimination dispute. 

• Employer contended that different rates were based on varying factors i.e. length of service 
and insourcing of TES workers.  

• Discrimination was alleged to be on an arbitrary ground. 

• The onus was on the employees. 

• The employees had not led evidence on the ground on which there was differentiation.

• The employees’ unhappiness was a matter of mutual interest. 

• The case was dismissed.  



DIFFERENCES TO EQUAL TREATMENT
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SACCAWU AND OTHERS  V WOOLWORTHS (PTY) LTD (CCT275/17) [2018] ZACC 44; (2019) 40 ILJ 87 (CC) 

(6 NOVEMBER 2018)

• Woolworths employed its employees on a full-
time basis for 45 hours per week. 

• Employer sought to change this to flexible work 
for 40 hours per week and to convert all the full-
timers. 

• Employer offered voluntary conversion or early 
retirement or severance. 

• Union was not part of the process.

• Employer was obligated to follow s189A process. 

• CCMA facilitated the retrenchment after employer gave notice 
to those employees who did not accept the options offered.

• SACCWU referred an unfair dismissal dispute to the Labour 
Court.

• The Labour Court held that Woolworths had failed to prove that 
the retrenchments were operationally justifiable, had failed to 
consult with the union as well as failed to consider alternatives 
to dismissal. The LC therefore found the dismissals to be unfair 
and reinstated the employees. 

• The LAC found that the dismissals were substantively unfair. 



DIFFERENCES TO EQUAL TREATMENT
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SACCAWU AND OTHERS  V WOOLWORTHS (PTY) LTD (CCT275/17) [2018] ZACC 44; (2019) 40 ILJ 87 (CC) 

(6 NOVEMBER 2018)

• However, it was held that reinstatement would be impractical and replaced the LC order with one of 

compensation equivalent to 12 months per each employee.  

• Unhappy with the substitution of reinstatement with compensation as well as the dismissal of the claim for relief 

for procedural unfairness, SACCAWU took the matter on appeal to the Constitutional Court.

• CC held that Woolworths had failed to show that the retrenchments were operationally justifiable.

• CC did not agree that it was not reasonably practicable to reinstate the employees as the positions were still in 

existence.

• The Court therefore upheld the appeal and Applicants were reinstated retrospectively as per the LC order. No 

order was made as to costs. 

“

“

Ringfencing is the most logical defence to equal 

treatment.  



DON’T MAKE AN EMPLOYEE CHOOSE BETWEEN RELIGIOUS 
BELIEFS AND WORK

TDF NETWORK AFRICA (PTY) LTD V FARIS (CASE NO: CA 4/17) 5 NOVEMBER 2018 LAC

21
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“

“

Legitimate operational requirement is not good enough. In discrimination cases it is what 

causes the lease harm. The critical question is are there alternatives to the discrimination.

• A Seventh Day Adventist refused to work on 
Saturdays. 

• Employer had stock take on Saturdays. 

• Employee placed in an incapacity hearing and 
dismissed. 

• The employee referred a dispute to the CCMA and 
from there to the Labour Court, alleging her dismissal 
was unfair. 

• The employee argued discrimination based on 
religion.

• The Labour Court found that the dismissal was 
automatically unfair and substantively unfair. 

• The Labour Court awarded 12 months’ remuneration 
in respect of the unfair dismissal and an amount of 
R60 000 in respect of unfair discrimination.

• The employer took the matter on appeal to the 
Labour Appeal Court. 

• LAC held that employer has a duty to reasonably 
accommodate an employee’s religious freedom. 

• The LAC held that the award of 12 months’ 
remuneration was sufficient and that double 
compensation was unduly punitive. 



LEGISLATIVE UPDATE
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LEGISLATIVE UPDATE
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Pending

Pending, 

released for 

comment

Pending

1 January 2019

1 January 2019

1 January 2019

Renewed / extended1 January 2019

Pending, 

released for 

comment

17 July 2018

Strategy, 
policy, 

practice

BCEA, 
NMW Act 
and Regs Employment 

Law 
Amendment 

Act

BBBEE 
(YES)

COIDA

NHI and 
NSSF

Employment 

Equity Act 

Amendments & 

regulations

Employment 

Services 

Board 

Regulations

LRA 

Amendments

Employment 

Tax Incentive 

(ETI)
UIF 

Amendments



NATIONAL MINIMUM WAGE ACT AND REGULATIONS

• No variations via collective bargaining or 
employment contracts

• Unfair labour practice to unilaterally alter hours 
or working conditions in NMW implementation 
(Fry’s is OK)

• NMW to be paid for ordinary hours of work 
(OT and double time is based on NMW)

• A minimum of 4 hours must be paid on any day 
(-R205 433pa)

• NMW does not include allowances, bonuses, 
tips, gifts or payment in kind (s5(4))

• Can only deduct UIF, employee contributions to 
pension/ provident funds, or debts under BCEA

• NMW Commission will review in 18 months and 
probably implement revisions in 24 months

• Can apply for exemption (profitability, liquidity 
and solvency): max 10% for 1 year

24

NQF LEVEL CREDIT ALREADY 

EARNED BY 

LEARNER 

MINIMUM 

ALLOWANCE 

PER WEEK

NQF 1 to 2
0-120

121-240

R301.01

R601.99

NQF 3

0-120

121-240

241-360

R301.01

R566.93

R928.11

NQF 4

0-120

121-240

241-360

361-480

R301.01

R602.05

R928.11

R1354.51

NQF 5 to 8

0-120

121-240

241-360

361- 480

481-600

R301.01

R652.15

R975.75

R1374.61

R1755.84

KEY PROVISIONS

FINES: 2X VALUE OF UNDERPAYMENT 

OR 2X MONTHLY SALARY

ROADMAP CONSIDERATIONS

• Human capital-led BBBEE strategies to optimise resources and curb wage inflation

• Youth employment, internships, learnerships and apprenticeships

• Organisational development initiatives including organisation redesign, workforce re-
modelling and restructuring

• Purpose-driven skills development (so much that can be done, choose carefully)

• Cross-subsidisation via tax incentives and resource integration strategies

• Applying for exemptions (maximum will be 10%)

• Updating policy documents and employment contracts

NMW LEVELS

• Extended Public Works Programmes (R11ph)
• Domestic Wages (R15ph)
• Farm Workers (R18ph)
• Other workers (R20ph)
• BUT Learners as per table 

(4) Any deductions made from the remuneration of 
worker must be in accordance with section 34 of the 
Basic Conditions of Employment Act, provided that a 
deduction made in terms of section 34 (1)(a) of the 
Basic Condition of Employment Act does not exceed 
one quarter of worker’s renumeration



25B An employee, who is an adoptive parent of a child who is below the age of two, is 

entitled to adoption leave of at least ten weeks consecutively; or parental leave 

which may commence on the date that the adoption order is granted or that a child is 

placed in the care of a prospective adoptive parent by a competent court, pending the 

finalisation of an adoption order in respect of that child whichever date occurs first.

An employee must notify an employer in writing as set out above.

LABOUR LAW AMENDMENT ACT 
(INCORPORATED INTO BCEA)

25

KEY PROVISIONS ROADMAP CONSIDERATIONS

25A An employee, who is a parent of a child, is entitled to at least ten consecutive days 

parental leave which may commence on the day that the employee’s child is born or the date -

that the adoption order is granted; or that a child is placed in the care of a prospective adoptive 

parent by a competent court, pending the finalisation of an adoption order whichever date 

occurs first. An employee must notify an employer in writing, unless the employee is unable to 

do so, of the date on which the employee intends to -

(a) commence parental leave; and

(b) return to work after parental leave.

Notification must be given at least one month before the employee’s child is expected to be 

born

25C An employee who is a commissioning parent in a surrogate

motherhood agreement is entitled to commissioning parental leave of at least ten weeks 

consecutively the parental leave. An employee may commence commissioning parental 

leave on the date a child is born as a result of a surrogate motherhood agreement. An 

employee must notify an employer in writing as set out above.

• S27(2)(a) regarding FRL when a child is born is 
repealed and replaced under the parental leave 
provisions

• Amend current policies and procedures

• Amend current TES SLA’s 

• Review workforce planning and look at historical 
trends

• Awareness creation

• Review internal “better than” BCEA leave and 
other provisions (claw-back)

• Time delay DoL template and systems alignment

(apply to both LLAA and UIF Amendments)



FAQ’S IN RESPECT OF PARENTAL, ADOPTION AND 
COMMISSIONING PARENTAL LEAVE (“PAC” LEAVE)

26

IS THE PAC LEAVE CURRENTLY IN EFFECT?

The Labour Laws Amendment Act has been assented to 
by the President but not yet promulgated. This means 
that as soon as the President promulgates the Act it will 
take effect. The Department of Labour is currently busy 
with systems and process alignment and the Act should be 
promulgated soon. 

WHAT IS PARENTAL LEAVE?

It is leave that is granted to an employee who is a parent of 
a child when:

• A child is born

• An adoption order is granted by a Court

• A child is placed in the care of a prospective adoptive 
parent by a Court.

• In the case of adoption, it is critical to understand that a 
competent Court must issue an order before the 
parental leave is activated.

HOW MANY DAYS IS PARENTAL LEAVE?

It will be for up to 10 consecutive working days per 
annum and starts when the events in point 2 above 
occur. An employee must give his/ her employer at 
least a month’s written notice of the said event.



WHO PAYS ME FOR THE PARENTAL LEAVE AND HOW MUCH WILL I BE PAID?

The Unemployment Insurance Fund (UIF) will pay 66% of the earnings of the employee up to the UIF threshold if the necessary
claims procedures for UIF are followed within 12 months of the event. In other words, the employer does not pay the employee.

DOES PARENTAL LEAVE REPLACE THE CURRENT FAMILY RESPONSIBILITY LEAVE (FRL) OF 3 DAYS 

PER ANNUM?
Yes, it replaces s27(2)(a) pertaining to “when a child is born”..

WHAT IS ADOPTION LEAVE AND WHEN DOES IT APPLY?

• An employee who adopts a child who is under 2-years of age and who has:

• Been granted an adoption order

• Placed in the care of a prospective adoptive parent by a Court

• Is entitled to adoption leave.

FAQ’S IN RESPECT OF PARENTAL, ADOPTION AND 
COMMISSIONING PARENTAL LEAVE (“PAC” LEAVE)
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HOW LONG IS ADOPTION LEAVE?
It is for up to 10 consecutive weeks and may commence when either of the two events set out in point 6 above occur. The employee

seeking this leave must advise the employer in writing of the pending event at least a month before the event and must also state 

when the employee intends to return to work.

WHO PAYS ME FOR THE ADOPTION LEAVE AND HOW MUCH WILL I BE PAID?
The Unemployment Insurance Fund (UIF) will pay 66% of the earnings of the employee up to the UIF threshold if the necessary 

claims procedures for UIF are followed within 12 months of the event. In other words, the employer does not pay the employee.

IF THERE ARE TWO PARTNERS TO AN ADOPTION ORDER, 

DO BOTH GET THE ADOPTION LEAVE?
No. Only one of the adoptive parents may apply for adoption leave and the 

other adoptive parent may apply for the parental leave referred to in point 2 above.

FAQ’S IN RESPECT OF PARENTAL, ADOPTION AND 
COMMISSIONING PARENTAL LEAVE (“PAC” LEAVE)

28



FAQ’S IN RESPECT OF PARENTAL, ADOPTION AND 
COMMISSIONING PARENTAL LEAVE (“PAC” LEAVE)
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WHAT IS COMMISSIONING PARENTAL LEAVE AND WHEN DOES IT APPLY?
It is leave that an employee may be entitled to where he/ she engages a surrogate in respect of motherhood. An employee may 

commence this leave when the child is born under a surrogate motherhood agreement as envisaged in the Children’s Act. 

HOW LONG IS COMMISSIONING PARENTAL LEAVE?
It is for up to 10 consecutive weeks and may commence when the child is born as set out in point 10 above. The employee seeking this 

leave must advise the employer in writing of the pending event at least a month before the event and must also state when the employee 

intends to return to work.

WHO PAYS ME FOR THE COMMISSIONING PARENTAL LEAVE AND 

HOW MUCH WILL I BE PAID?
The Unemployment Insurance Fund (UIF) will pay 66% of the earnings of the 

employee up to the UIF threshold if the necessary claims procedures for UIF 

are followed within 12 months of the event. In other words, the employer does 

not pay the employee.

IF THERE ARE TWO PARTNERS TO COMMISSIONING PARENTAL

LEAVE, DO BOTH GET THE LEAVE?
No. Only one of the adoptive parents may apply for adoption leave and the other 

adoptive parent may apply for the parental leave referred to in point 2 above.
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YOUTH EMPLOYMENT SERVICE (YES)

THE AMENDMENTS TO THE BBBEE CODES HAVE INTRODUCED SIGNIFICANT BENEFITS TO 
ENTITIES THAT INTEGRATE YOUTH EMPLOYMENT (18 TO 35 YEARS) INTO THEIR WORKFORCE 

AND BBBEE STRATEGIES



EMPLOYMENT TAX INCENTIVE ACT EXTENSION (18 TO 29)
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KEY PROVISIONS ROADMAP CONSIDERATIONS

• Workforce planning: staff turnover; growth

• Impact on workforce models 

• Wage optimisation: youth, black, NMW/ learnership stipends, ETI, s12H 
tax breaks

• YES managed service

• source candidates with tack record

• contract, induct, on-board

• work-integrated learning and curriculum

• labour relations matters

• all verification documentation

• absorption and outplacement (exit strategies)

• Other

• Inception date 1 January 2014’, then extended to 
February 2019, now … another 10 years

• A minimum of the NMW will have to be paid

• Reduce PAYE payments recorded in EMP 201 
(if insufficient PAYE it can be claimed as a cash refund)

NOTE: LEARNERSHIP TAX INCENTIVE HAS    

BEEN EXTENDED TO 31 MARCH 2022

MONTHLY  REM. 1000 1500 2000 2500 3000 3500 4500 5000 6000

Y1 incentive pm 500 750 1000 1000 1000 1000 750 500 0

Y2 incentive pm 250 375 500 500 500 500 375 250 0



LRA AMENDMENTS

32

KEY PROVISIONS

• The amendment shifts the obligation to the Registrar to determine sufficient representivity (s32): When 
determining whether the parties to the bargaining council are sufficiently representative, the [Minister] registrar may take 
into account the composition of the workforce in the sector, including the extent to which there are employees assigned to 
work by temporary employment services, employees employed on fixed term contracts, part-time employees or 
employees in other categories of non-standard employment

• Picketing rules (regulations issued under s208 of LRA)

• Secret ballots for strikes or lock-outs (issued under s95(9) of the LRA)

• Advisory arbitration 

The director may only appoint the panel if the director has reasonable grounds to believe that any one or more of the 

following circumstances exists:

(a) The strike or lockout is no longer functional to collective bargaining in that it has continued for a protracted period of time and no resolution of the 

dispute appears to be imminent;

(b) there is an imminent threat that constitutional rights may be or are being violated by persons participating in or supporting the strike or lockout 

through the threat or use of violence or the threat of or damage to property; or

(c) the strike or lockout causes or has the imminent potential to cause or exacerbate an acute national or local crisis affecting the conditions for the 

normal social and economic functioning of the community or society.

The appointment of the panel does not interrupt or suspend the right to strike or the recourse to lockout in accordance with Chapter IV.



PENDING: EEA AND REGULATIONS

33

KEY PROVISIONS

ROADMAP CONSIDERATIONS

• HPCSA certification is not required for Psychological 
Testing (LC will decide)

• Voluntary compliance is not longer possible

• Under 50 employees no chapter 3

• Establishment of Sectoral Targets (s15A): Minister may 
publish a notice in the Gazette identifying national 
economic sectors(SIC), after consulting the relevant 
sectors and with advice of the Commission (using 
determined criteria), for the purpose of ensuring the 
equitable representation of suitably qualified people from 
designated groups at all occupational levels in the 
workforce, set numerical targets for any sector or part 
of a sector and may set different numerical targets for 
different occupational levels, or regions within a sector

• Assessment of compliance (DG review and any other 
party): new criteria “Whether or not the employer has 
achieved any sectoral target set in terms of section 
15A applicable to that employer”

• Issuing of s53 compliance certificates online (form 
EEA15) for designated employers (non-designated must 
state they comply with chapter 2)

• Sectoral targets change everything: capacitation of EE Committee, analysis, employment 
lifecycle policies and practices, EE plan targets, budget allocations – business 
sustainability may depend on it!

• Risk registers

• Diversity and inclusion as well as additional preventative measures

• Elevate discussion to Board/ TSEC/ Remco/ ARC

• EPWEV guidelines must be incorporated into the EE Plan (job profiles, grades, evaluation/ 
bands) and comparable jobs identified and compared

• Career and succession planning | Decision-maker KPA’s

The Minister may only issue a certificate if the employer –

(a) Has met sectoral targets in terms of section 15A that applies to it or has provided 

reasonable grounds, section 42(4), justifying its failure to comply;

(b) has submitted a report in terms of section 21;

(c) has not been found by the CCMA or a court within the previous twelve months to 

have – breached the prohibition on unfair discrimination in Chapter 2; or

d) failed to pay the national minimum wage in terms of the National Minimum Wage Act, 

2017 (Act   of 2017).”

Justifiable reasonable grounds for not complying with the targets including: 

i. Insufficient recruitment opportunity 

ii. Insufficient promotion opportunity

iii. Insufficient target individuals from the designated groups with the relevant 

qualification, skills and experience;

iv. Court Order 

v. Transfer of business;

vi. Mergers/ Acquisitions; and 

vii.Impact on Business Economic circumstances.



PENDING: EMPLOYMENT SERVICES BOARD ACT AND 
REGULATIONS

34

KEY PROVISIONS

ROADMAP CONSIDERATIONS

EMPLOYMENT OF FOREIGN NATIONALS

• Work visa and Corporate Visa: proof of advert in national 
print media or website, use of public or private 
employment services, reasons for unsuitability, proof that 
60% of staff are SA citizens, successful candidate CV, 
skills transfer plan

PUBLIC EMPLOYMENT SERVICES

• Will have to register with the Registrar as well!

PRIVATE EMPLOYMENT SERVICES AND TES

• Very wide definition of “employment services” 

• TES to re-register with 2 years of Act (other PES, 3yrs)

• Registration valid for 3 years

• Addresses confidentiality and fees (may not charge work 
seeker a fee outside of a to be published Gazette)

• May not induce work-seekers

• Administrative burden attached to employment in general

• Look at shared-services options

• Register of work-seekers

• Third-party suppliers (partnerships)

• Role of Public and Private ES

• Start revisiting recruitment and transfer policies 

REGISTRATION OF WORK-SEEKERS

• Information fields for work seeker to register on national 
database

• UIF applicants compelled to register

NOTE: REPORTING OF VACANCIES AND JOB 

OPPORTUNITIES COMING SOON



PENDING: COIDA AND NHI AND NSSF
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KEY PROVISIONS

ROADMAP CONSIDERATIONS COID

• The current situation is that there are 102 industrial 
classes 

• Proposal that this be reduced to 6 classes: 

• Agri, mining, construction (2.11%)

• Manufacturing, transport and comm (1.44%)

• Utilities, trade, repair of goods, hosp (0.75%)

• Financial and community services (0.28%)

• Security services (4.04%)

• Household/ domestic (0.89%) • When COID changes are gazetted, both payroll and 
service provider (TES) provisions will have to be 
aligned and audited

• Employers will have to carefully balance the need for a 
meaningful EVP with a need to address potential wage 
inflation and complexity

• Employers should carefully look at amending terms and 
conditions for new employees 

ROADMAP CONSIDERATIONS NSSF AND NHI

• White paper for universal compulsory NHI released Dec 2015:

• Pool funds

• Affordable personal health services for all
(agnostic of socio-economic status) – cross-subsidisation

• Single fund, publicly financed and administered

• Health services provided free at the point of care

• Funding linked to “ability to pay” (address structural
imbalances)

• Cost between R256bn and R497bn (based on GDP of
3.5%) therefore more likely that finding will be from
taxpayers or VAT.

• In terms of NSSF, every worker will contribute 12% of their 
income between R13 001 and R150 000 and will then be entitled 
to retirement, life insurance and disability benefits. It is intended 
to consolidate existing SS entities and an approved funds 
framework. It will be a pay as you go defined benefit fund with a 
25% reserve requirement. Benefits will be pre-determined but 
not dependent on contributions.



NATIONAL QUALIFICATIONS FRAMEWORK AMENDMENT ACT 
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REFERRAL OF A QUALIFICATION OR PART-QUALIFICATION TO THE SAQA FOR VERIFICATION AND 
EVALUATION

32.A (1) (a) All organs of state, employers, education institutions, skills development providers and QCs must authenticate, prior to appointment 
or registration, it the qualification or part-qualification which is presented to them for the purpose of appointment, study or for any other related 
purpose, is registered on the national learners’ records database.

If not register on the national learners’ records database , such qualification or part-qualification must be referred to the SAQA for verification and 
evaluation.

32B. (1)  A person is guilty of an offense if the person –

a) Makes or cause to be made a false entry in the national learners’ records database or the misrepresented or fraudulent register;

b) Is a party to the falsification and dissemination or publication of a qualification or part-qualification of any person or the records of the 

national learners’ records database or the mispresented or fraudulent register; or 

c) With a fraudulent purpose, knowingly provided false or misleading information in any circumstances in which this Act requires the 

person to provide information or give notice to another person.



QUESTIONS?
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MID-YEAR UPDATE IN LABOUR LAW 
2019

THANK YOU FOR YOUR CONTINUED 
SUPPORT
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OFFICES
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East London Durban Port Elizabeth Johannesburg Cape Town

T 043 7211 030 041 3640 472 041 3640 472 011 4833 722 021 4181 617

F 043 7211 027 0864 144 926 0864 144 925 011 4831 650 021 4181 619

elmarketing

@globalbusiness.co.za

dbnmarketing

@globalbusiness.co.za

pemarketing

@globalbusiness.co.za

jhbmarketing

@globalbusiness.co.za

ctmarketing 

@globalbusiness.co.za

johnny@iafrica.com 

0832819571  


