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Compensation awards and classification of dismissals

Billion Group (Pty) Ltd v Mosheshe and others -

Employee was appointed on a 6 month fixed-term contract.
The employee was asked to appear in a poor work
The hearing was subsequently postponed by the
clarity.
The employee was thereafter required to attend
arising from his failure to submit VAT returns andarising from his failure to submit VAT returns and
At the second performance hearing, a new chairperson
to be represented by his attorney.
The employee was denied legal representation.
The employee was dismissed and referred an unfair
The dismissal was found to be fatally flawed
performance.

- (2018) 27 LAC 1.11.9. 

term contract.
work performance investigation.

the presiding officer to allow the employer to get

attend a "final poor work performance investigation"
and submitting poor management accounts.
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and submitting poor management accounts.
chairperson was appointed and the employee sought

unfair dismissal dispute to the CCMA.
as it concerned misconduct and not poor work



Compensation awards and classification of dismissals

The relief the employee sought was to be paid out
The Commissioner awarded the employee compensation
R216 666 not the 2,5 months asked for by the employee
The employer took the award on review to the Labour
The Labour Court held that the dismissal was not
The Labour Court found that it was unfair for the
the employer was legally represented.the employer was legally represented.
The Labour Court further found that the Commissioner
than that which the employee was seeking.
The Labour Court therefore held that the employee
contract calculated at R54 166 per month.
The employee took the matter on appeal to the
the quantum of compensation ordered.

out the remainder of his contract (2.5 months).
compensation equal to 4 months which amounted

employee.
Labour Court.
not substantively unfair but only procedurally unfair

employee to be denied legal representation when
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Commissioner erred in granting compensation greater

employee should be paid out the remainder of his

the Labour Appeal Court. The appeal was limited



The appeal was dismissed. 

Comment: 

Classic case of messing it up between misconduct and incapacity. 

Fixed term contracts include additional protection of layoff, misconduct, incapacity and 
operational requirements.

Compensation awards and classification of dismissals

Legal representation at hearings. My views

Classic case of messing it up between misconduct and incapacity. 

Fixed term contracts include additional protection of layoff, misconduct, incapacity and 
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Racism defined. Acknowledgement of wrong-doing goes a long way

Rustenburg Platinum Mine v SAEWA obo Bester and Others 
13; (2018) 39 ILJ 1503 (CC) (17 May 2018)

 A senior training officer and was dismissed for
remarks for the use of the words “swart man” when

 The employee addressed his complaints in emails
the parking bays.the parking bays.

 The employer’s evidence was that the employee
and whilst raising his voice, said “ verwyder daardie

 The employee disputed this.
 A Commissioner held that his dismissal was substantively
 The Commissioner awarded retrospective reinstatement

R191 834.

doing goes a long way

Rustenburg Platinum Mine v SAEWA obo Bester and Others (CCT127/17) [2018] ZACC 

for insubordination and for making derogatory
when addressing a grievance.

emails to the chief safety officer who assigned
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employee had stormed into a management meeting
daardie swart man se voertuig”.

substantively and procedurally unfair.
reinstatement and compensation to the value of



The Commissioner found that that on a balance
“swart man” to describe someone he had never
remark as it was describing an attribute of a person
The Labour Court further took note of evidence
within the workplace that stipulated that abusive
(knowledge of the rule).
On review the undisputed evidence confirmed a

Racism defined. Acknowledgement of wrong-doing goes a long way

On review the undisputed evidence confirmed a
of the rule).
The Labour Court found that the dismissal was
The award was set aside.
On appeal, the Labour Appeal Court had to determine
was derogatory and whether, objectively, it was a
The Labour Appeal Court found that the use of
intended to be a racial remark.

balance of probabilities the employee had used the term
never met but that he did not find this to be a racial
person

evidence which showed that a memorandum was issued
abusive or derogatory language would not be tolerated

zero-tolerance rule for racial remarks (knowledge

doing goes a long way
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zero-tolerance rule for racial remarks (knowledge

was fair in the circumstances (serious misconduct)

determine whether the use of the words “swart man”
a breach of the employer’s rules.

of the words in the context could not be said to be



The LAC found that the perception that the words
inference that could be drawn.
The LAC found that Commissioner's award was
The employer filed an application for leave to appeal
The Court agreed that it was a Constitutional
workplace might affect fair labour practices and

Racism defined. Acknowledgement of wrong-doing goes a long way

The Court noted that the LAC held that the words
the context in which they were used.
The Court considered the evidence of all the witnesses
had denied making the statement and did not rely
for the remarks to be racial.
The Court held that the LAC had misdirected
this was not supported by the evidence.

words were racially offensive was not the only

was unreasonable
appeal to the Constitutional Court.

Constitutional issue especially given how racism in the
and the right to dignity.

doing goes a long way
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words uttered (“swart man”) must be looked at in

witnesses and it was noted that the employee
rely on the defence that there was no intention

itself in finding in favour of the employee and



The Court noted that the LAC failed to recognize
segregation that has left society with a racially
The test was whether objectively the words were capable of bearing a meaning that was 
deemed to be a racial remark. 
The Court noted the fact that the employee was
and the other witnesses were consistent in their
The Court held that the employee had not separated

Racism defined. Acknowledgement of wrong-doing goes a long way

The Court held that the employee had not separated
an acknowledgement of wrong doing by the
rehabilitation.
The Court found that the dismissal was appropriate
The appeal was dismissed and there was no order

recognize the impact of apartheid and racial
charged state of affairs.

The test was whether objectively the words were capable of bearing a meaning that was 

was dishonest in denying making the statement
their version that this did occur.

separated himself from the apartheid past and that

doing goes a long way
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separated himself from the apartheid past and that
the employee would have gone a long way in

appropriate in the circumstances.
order as to costs.



Comment: These issues are serious. Exposure to
key. You cannot just take this as done. Do something

these cases. Remember the evidence is needed
Breach of the rule
Validating of the rule
Knowledge of the rule
Consistent application of the rule
That the penalty (dismissal is appropriate)

Racism defined. Acknowledgement of wrong-doing goes a long way

That the penalty (dismissal is appropriate)

to all employees about diversity and tolerance is
something about it. Knowledge of the rule very important
needed on a balance of probabilities on

doing goes a long way
9



Onus of proof and circumstantial evidence

Moses Kotane Local Municipality v Mokonyama NO and another 
Employee was charged with misconduct relating to a tender irregularity. 
The chairperson found that the employer had failed to prove that the employee had tampered with 
tender documents and that her explanation for her suspicious conduct made "reasonable sense". 
The chairperson decided that the employee should be issued with a final warning for her "innocent 
mistake". 
The employer sought review of that decision.The employer sought review of that decision.
The Court noted that South African law recognises three standards of proof:
− Balance of probabilities (50%)
− Beyond reasonable doubt (90%) The criminal test
− Clear and convincing (75%)

The test established in Sidumo judgment is that of a "reasonable decision maker".
The Court held that the probabilities in the present matter were by no means marginal.
There was clear and convincing evidence to prove that the employee had tampered with tender 
documents. 

Moses Kotane Local Municipality v Mokonyama NO and another - (2018) 27 LC 8.37.2 
Employee was charged with misconduct relating to a tender irregularity. 
The chairperson found that the employer had failed to prove that the employee had tampered with 
tender documents and that her explanation for her suspicious conduct made "reasonable sense". 
The chairperson decided that the employee should be issued with a final warning for her "innocent 
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The Court noted that South African law recognises three standards of proof:

Beyond reasonable doubt (90%) The criminal test

judgment is that of a "reasonable decision maker".
The Court held that the probabilities in the present matter were by no means marginal.
There was clear and convincing evidence to prove that the employee had tampered with tender 



The employee had removed documents from a secure storeroom and copied them for no 
legitimate reason. 
All the employee’s defences for her conduct were unconvincing. 
Instead of focusing on the evidence, the chairperson had held the employer to account for the 
evidence it had not produced. In doing so, the chairperson had ignored the important 
circumstantial evidence presented by the employer. 
His findings were clearly wrong and unjustifiable.

Onus of proof and circumstantial evidence

His findings were clearly wrong and unjustifiable.
In light of the proven facts, dismissal was clearly appropriate on a balance of probabilities.
The sanction imposed by the presiding officer was accordingly set aside and replaced with a 
sanction of summary dismissal. 

Comment: Remember we are dealing with balance of probabilities in labour related matters. 
Polygraphs?

The employee had removed documents from a secure storeroom and copied them for no 

All the employee’s defences for her conduct were unconvincing. 
Instead of focusing on the evidence, the chairperson had held the employer to account for the 
evidence it had not produced. In doing so, the chairperson had ignored the important 
circumstantial evidence presented by the employer. 
His findings were clearly wrong and unjustifiable.
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His findings were clearly wrong and unjustifiable.
In light of the proven facts, dismissal was clearly appropriate on a balance of probabilities.
The sanction imposed by the presiding officer was accordingly set aside and replaced with a 

Remember we are dealing with balance of probabilities in labour related matters. 



Constructive dismissal

Van Niekerk / Andrew John Weyers Incorporated 

An admitted attorney and conveyancer, resigned
discussed a commission structure with her, as stipulated
failed to pay her commission for several months.
She claimed that she had been constructively
employment intolerable.employment intolerable.
The Commissioner noted that the test for constructive
the employment relationship intolerable, not whether
The test is whether a reasonable alternative to resignation
The employee had relied mainly on her contractual
After the employer had lost a substantial amount
former bookkeeper, a senior partner had discussed
after which she had resigned without notice.
The Commissioner found that the contract did not
her salary.

Van Niekerk / Andrew John Weyers Incorporated (2018) 27 CCMA 6.13.4

resigned after claiming that her firm of attorneys had not
stipulated in her contract of employment and had
.

constructively dismissed because this had rendered her
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constructive dismissal is whether the employer rendered
whether the employee had no option but to resign.

resignation existed.
contractual rights.

amount of money through irregularities perpetrated by
discussed the issue of commissions with the employee,

not confer a right to commission over and above



The employee had committed herself to repayments
she realised that her employer was under financial
notice to begin working for another firm of attorneys
The Commissioner held that the employee had failed
Her case was dismissed.

Comment:

Constructive dismissal

Comment:
The wording in your contracts relating to bonuses,
Your contract of employment is your most important
Resignations unpacked

repayments on the purchase of a luxury car. The moment
financial stress, she left without working the required

attorneys.
failed to prove that she was dismissed.
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bonuses, commission and increases are key.
important document



Whose evidence is best?

National Union of Mineworkers obo Zulu / Anglo Gold Ashanti / Moab Khotsong Mine 
27 CCMA 8.23.1 

The employee, a security officer, was dismissed for allowing unknown persons to remove drums 
of oil from a store at the employer’s mine without authorization and inspecting the relevant 
paperwork. 
The employee claimed that he was under the impression that the drums had been erroneously 
delivered by a supplier, who was entitled to take them away. delivered by a supplier, who was entitled to take them away. 
This had been confirmed by the storekeeper, who had also been dismissed. 
The Commissioner held that the employer’s evidence, which was both factual and credible in 
entirety, proved that the employee had been dishonest and had exposed the employer to risk. 
By contrast, the employee's evidence chopped and changed and he had attempted to lay the 
entire blame on the storekeeper. 
The evidence indicated that the employee had acted in cahoots with the driver or at the very least, 
he had been grossly negligent. 
The Commissioner upheld the dismissal. 

Comment: Cases are not as complicated as we may think. Whose evidence is better wins. 

National Union of Mineworkers obo Zulu / Anglo Gold Ashanti / Moab Khotsong Mine - (2018) 

The employee, a security officer, was dismissed for allowing unknown persons to remove drums 
of oil from a store at the employer’s mine without authorization and inspecting the relevant 

The employee claimed that he was under the impression that the drums had been erroneously 
delivered by a supplier, who was entitled to take them away. 

14

delivered by a supplier, who was entitled to take them away. 
This had been confirmed by the storekeeper, who had also been dismissed. 
The Commissioner held that the employer’s evidence, which was both factual and credible in 
entirety, proved that the employee had been dishonest and had exposed the employer to risk. 
By contrast, the employee's evidence chopped and changed and he had attempted to lay the 

The evidence indicated that the employee had acted in cahoots with the driver or at the very least, 

Cases are not as complicated as we may think. Whose evidence is better wins. 



Implementation of targets

Bakker v Commission for Conciliation, Mediation and Arbitration and Others (
The employee lodged several grievances and after being issued a warning for failing to properly record 
her leave. 
The employee subsequently resigned from a senior post and referred a dispute of constructive dismissal.  
The Commissioner found the she had failed to prove that the bank had made continued employment 
intolerable. 
The Commissioner concluded that she had just resented the imposition of targets and rejected offers of 
assistance.assistance.
On review, the Court had to assess whether the Commissioner was reasonable. 
The Court found that the implementation of targets did not constitute a change to the conditions of 
employment.  
The Court further found that warning she had received for failing to record her leave was fair.  
The Court concluded that she resignation was premature and unreasonable and did not constitute a 
constructive dismissal. 

Comment: Employers are entitled to issue warnings and targets to get conformity with standards that the 
employer sets. These warnings generally have a limited time attached to them and then expire. 

Bakker v Commission for Conciliation, Mediation and Arbitration and Others (2018) 27 LC 6.13.1
The employee lodged several grievances and after being issued a warning for failing to properly record 

The employee subsequently resigned from a senior post and referred a dispute of constructive dismissal.  
The Commissioner found the she had failed to prove that the bank had made continued employment 

The Commissioner concluded that she had just resented the imposition of targets and rejected offers of 
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On review, the Court had to assess whether the Commissioner was reasonable. 
The Court found that the implementation of targets did not constitute a change to the conditions of 

The Court further found that warning she had received for failing to record her leave was fair.  
resignation was premature and unreasonable and did not constitute a 

Employers are entitled to issue warnings and targets to get conformity with standards that the 
employer sets. These warnings generally have a limited time attached to them and then expire. 



CCT 194/17: Assign Services (Pty) Limited v 
National Union of Metalworkers of South National Union of Metalworkers of South 

Africa and Others 

CCT 194/17: Assign Services (Pty) Limited v 
National Union of Metalworkers of South 
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National Union of Metalworkers of South 
Africa and Others 



Court process and key findings

2015
CCMA – Sole employer, LRA

Heard: May 2015
Award: June 2015 

2015
Labour Court – Dual employer, LRA

Heard: Sept 2015
Jjudgement: Sept 2015

No permanent status after 3 months

Constitutional Court Judgement | Legal Principles and … 
No permanent status after 3 months
(198B expressly allows for FTC’s beyond 12 months and termination pay 
beyond 24 months)

No s197 transfer of employment from TES to client after 3 months
(s82 of the BCEA provides for the TES to be the employer and employment contracting 
party)

Client is the sole employer for the LRA only
(and even so both the TES and client can be jointly or severally liable for LRA 
contraventions)

Triangular relationship continues as long as commercial 
agreement is in place and TES remunerates assignees

Court process and key findings

2017
LAC – Sole employer, LRA

Heard: Dec 2016
Judgement: July 2017 

2018 (22 Feb)
Con Court

Heard: 22 Feb 2018

Constitutional Court  
Sole employer for LRA 
Judgement 26 July 2018

Constitutional Court Judgement | Legal Principles and … Quotes
The section does not purport to determine who an 
employer may be from time to time. It provides that, 
while the client is the deemed employer, the employee 

(198B expressly allows for FTC’s beyond 12 months and termination pay 

No s197 transfer of employment from TES to client after 3 months
(s82 of the BCEA provides for the TES to be the employer and employment contracting 

(and even so both the TES and client can be jointly or severally liable for LRA 

Triangular relationship continues as long as commercial 

while the client is the deemed employer, the employee 
may still claim against the TES as long as there is still a 
contract between the TES and the employee (para 61)

A TES’s liability only lasts as long as its relationship 
with the client and while it (rather than the client) 
continues to remunerate the worker (para 64)

Section 198(2) gives rise to a statutory employment 
contract between the TES and the placed worker, which 
is altered in the event that section 198A(3)(b) is 
triggered. This is not a transfer to a new employment 
relationship but rather a change in the statutory 
attribution of responsibility as employer within the 
same triangular employment relationship. The 
triangular relationship then continues for as long as the 
commercial contract between the TES and the client 
remains in force and requires the TES to remunerate the 
workers



Definition of “employer”

TES Sole SDLA

Schedule 4 part 2, definition of employer … labour broker

sole / Dual EEA

For purposes of Chapter III of this Act, a person whose services have been procured for, or provided to, a client by a temporary 
employment service is deemed to be the employee
duration or for a period of three months or longer

TES Sole BCEA

A person whose services have been procured for, or provided to, a client by a 
temporary employment service, and the temporary employment service is that person's employer (s82(1))

TES Sole COID / UIF

"employer" means any person … a labour broker
performance of work, and for which service or work such person is paid by the labour broker (s1, COIDA)

“employer” means employer as defined in paragraph 1 of the Fourth Schedule to the Income Tax Act

TES Sole PAYE

Schedule 4 part 2, Employers to deduct tax … labour broker

Sole / Dual

L

LRA

For the purposes of this Act, a person whose services have been procured for or provided to a client by a temporary employmen
is the employee of that temporary employment service, and the temporary employment service is that person's employer (s198(2)

If the client of a temporary employment service is jointly and severally liable in terms of section 198 (4) or is deemed to b
of an employee in terms of section 198A (3)(b) the employee may institute proceedings against either the temporary employment
service or the client or both the temporary employment service and the client (s198(4A)

Schedule 4 part 2, definition of employer … labour broker

, a person whose services have been procured for, or provided to, a client by a temporary 
employee of that client, where that person's employment with the client is of indefinite 

duration or for a period of three months or longer (s57)

A person whose services have been procured for, or provided to, a client by a temporary employment service is the employee of that 
temporary employment service, and the temporary employment service is that person's employer (s82(1))
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labour broker who against payment provides a person to a client for the rendering of a service or the 
performance of work, and for which service or work such person is paid by the labour broker (s1, COIDA)

means employer as defined in paragraph 1 of the Fourth Schedule to the Income Tax Act

Schedule 4 part 2, Employers to deduct tax … labour broker

For the purposes of this Act, a person whose services have been procured for or provided to a client by a temporary employment service 
is the employee of that temporary employment service, and the temporary employment service is that person's employer (s198(2))

If the client of a temporary employment service is jointly and severally liable in terms of section 198 (4) or is deemed to be the employer 
of an employee in terms of section 198A (3)(b) the employee may institute proceedings against either the temporary employment
service or the client or both the temporary employment service and the client (s198(4A)



Both the LAC and CC judgments also makes it clear that the applicants cannot get the relief that they 
seek, namely a transfer to the client.  

The relevant paragraphs from the CC judgment are:

61] I am persuaded that the sole employer interpretation
The section does not purport to determine who

Matters arising from the Constitutional Court (CC)

The section does not purport to determine who
provides that, while the client is the deemed employer,
the TES as long as there is still a contract
eminently sensible considering that the TES
view is buttressed by section 200B, which provides
Section 198(4) and (4A) seems to carve out specific
deeming as opposed to the general liability applicable

omment: Creates liability for the TES as long as the TES is still in the picture. Is this not parallel?

Both the LAC and CC judgments also makes it clear that the applicants cannot get the relief that they 

The relevant paragraphs from the CC judgment are:-

interpretation is not hampered by section 198(4
who an employer may be from time to time
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who an employer may be from time to time
employer, the employee may still claim against

between the TES and the employee. This
may still be remunerating that employee. The

provides very broad general liability for employers
specific areas of liability for a TES pre- and post
applicable in terms of section 200B

Creates liability for the TES as long as the TES is still in the picture. Is this not parallel?



Matters arising from the Constitutional Court (CC)

[63] In other words, before the 2014 Amendments, a claim
would be held liable by operation of law if the TES failed
however, the client’s liability ceases to be “default liability”
worker and can thus be sued directly in the CCMA or the
workers more protection than section 198(4)’s joint and
sue a TES directly, despite it not being an employer.

Comment: The industry have always argued for greater protection
award made against them they have to be allowed to participateaward made against them they have to be allowed to participate

[64] A TES’s liability only lasts as long as its relationship
continues to remunerate the worker. Nothing in law
contractual relationship upon the triggering of section 198
employees directly. If this happens, the TES that placed
worker because it will no longer meet the requirement in
then fall out of the relationship entirely.

Comment: Why would you take the risk and the liability of termination
would have to sign a contract with the new employee that might

claim had to be brought against the TES first. The client
failed to comply with its obligations. Under section 198(4A),
liability”. The client is deemed the employer of the placed
the Labour Court. In this way, section 198(4A) offers placed

and several liability protection. It also allows an employee

protection. The paragraph made it clear if the TES can be sued and
participate in CCMA and LC hearings.
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participate in CCMA and LC hearings.

relationship with the client and while it (rather than the client)
prevents the client and the TES from terminating their

198A(3)(b), with the client opting to remunerate the placed
placed the worker will cease to be a TES in respect of that

in section 198(1) of remunerating the worker. The TES will

termination. For the employee here there is risk as the client
might be more disadvantageous than his current TES contract



Matters arising from the Constitutional Court (CC)

[75] ….Section 198(2) gives rise to a statutory employment
which is altered in the event that section 198A(3)(b) is
relationship but rather a change in the statutory attribution
triangular employment relationship. The triangular relationship
contract between the TES and the client remains in force

omment: The important paragraph that this relationship continues

TES

CONTRACT

EMPLOYEE
DEEMING FOR THE PURPOSES OF LRA ONLY

employment contract between the TES and the placed worker,
is triggered. This is not a transfer to a new employment

attribution of responsibility as employer within the same
relationship then continues for as long as the commercial

force and requires the TES to remunerate the workers.

continues
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TES

SLA

CLIENT
DEEMING FOR THE PURPOSES OF LRA ONLY



QUESTIONS?QUESTIONS?



THANK YOU!

083 281 9571
johnny@iafrica.com

THANK YOU!

083 281 9571
johnny@iafrica.com


